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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA,  

ADDL. CJM, TEZPUR 

                                    C.R. Case No: 307/11 

                                     u/s 138 of N.I. Act. 

Sri Arup Saikia …….. Complaiant. 

v. 

                  Smti Reetoo Kalita ….……Accused 

Ld. Advocates:  

For the Complainant :    Sri T.K. Maitra and others, Ld. Advocates.  

For Defence                :    Md. F. Haque and others, Ld. Advocates.  

Evidence Recorded on: 9.4.12, 8.10.15, 8.9.16, 

Argument heard on: 28.11.17 

Judgment delivered on: 05.1.18 

                                                    J U D G M E N T 

1. The prosecution’s case, in brief, is that, on 25.2.11 the accused Smti 

Reetoo Kalita had taken a loan of Rs. 4,50,000/- only from the 

complainant Sri Arup Saikia, which the complainant paid the same to the 

accused vide cheque no. 114965, dated 25.2.11 from his S/B Account no. 

02440100002072 of his banker, i.e. UCO Bank, Tezpur Branch. 

Thereafter, towards discharge of the said loan amount, accused drew a 

post dated cheque no. 087518 dated 12.8.11 on UCO Bank, Tezpur 

Branch in favour of the complainant, Sri Arup Saikia. When on 17.8.11 

the complainant deposited the said cheque bearing no. 087518 dated 

12.8.17 for Rs. 4,50,000/- in his bank account no. 02440100002072 in 

UCO Bank, Tezpur Branch for encashment vide deposit in slip dated 

17.8.11, the complainant’s banker i.e. UCO Bank, Tezpur Branch vide 

their cheque returning memo, dated 18.8.11 returned the said cheque on 

the ground of “Exceeds Arrangement” i.e. due to insufficient fund. 

Thereafter, he sent an notice to the accused in his address through his 
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advocate Sri Tushar Kanti Maitra on 22.8.11 by registered with A/D posts 

demanding and claiming the payment of the above mentioned cheque 

amounting to Rs. 4,50,000/- and the said notice was duly served on the 

accused person on 29.8.11, despite of that the accused person did not 

pay any amount to him till the date of filing the complaint. Hence, the 

case. 

2. The accused person was summoned to face the trial. On appearance of 

the accused , particulars of offence u/s 138 has been explained to the 

accused persons, to which he pleaded not guilty and claimed to be tried.  

3. During the court of trial, complainant examined two (2) witnesses 

including him. Accused is examined u/s 313 of CrPC. Defence has led no 

evidence. Heard arguments.  

   

Points for Determination: 

a. Whether the accused had drawn the post dated cheque, bearing no. 

087518, of Rs.450000/-  dtd. 12.8.11, on an account number i.e 

02440510000052, maintained by her in UCO Bank, Tezpur branch, for 

payment of the said amount to the complainant from that account for 

discharge of his debt or other liability? 

b. Whether the complainant had presented the cheque to his bank,  UCO 

Bank, Tezpur Branch, within 6 months from the date on which it was 

drawn or within the period of its validity, whichever is earlier? 

c. Whether the cheque was returned to the complainant by the bank, due 

to insufficiency of funds in the account of the accused to honour the 

cheque? 

d. Whether the complainant had made demand for payment of the said 

amount of money by giving a written notice to the accused within 30 

days of the receipt of information by him from the bank regarding the 

return of the cheque as unpaid? 

e. Whether the accused had failed to make payment of the said amount of 

money to the complainant within 15 days of the receipt of the notice? 
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  DISCUSSION AND DECISION BASED ON REASON: 

4. PW1, Arup Saikia has stated in his examination-in-chief that he is the 

complainant of this case and he knows the accused, Smti Reetoo Kalita. 

He stated that accused took a loan of Rs. 4,50,000/- (Rupees four lakh 

fifty thousand) only from him on 25.2.11, which he paid the same to the 

accused vide cheque no. 114965, dated 25.2.11 from his S/B Account 

No. 02440100002072 of his banker, i.e. UCO Bank, Tezpur Branch. He 

stated that towards discharging of the said loan amount accused 

promised to refund the same and drew a post dated cheque no. 087518, 

dated 12.8.11 on UCO Bank, Tezpur Branch towards the loan of Rs. 

4,50,000/- (Rupees four lakhs fifty thousand) only in favour of him. On 

17.8.11, he deposited the said cheque no. 087518 dated 12.8.11 for Rs. 

4,50,000/- (Rupees four lakhs fifty thousand) only in his bank account 

no. 02440100002072  of UCO Bank, Tezpur Branch for encashment of 

the cheque vide deposit in slip dated 17.8.11. He stated that his banker, 

UCO Bank, Tezpur Branch vide their cheque returning memo dated 

18.8.11 returned the said cheque on the ground of “ Exceeds 

Arrangement”, i.e. insufficient fund along with cheque returning memo of 

the said bank enclosed therewith. He stated that the accused knowingly 

having insufficient fund to honour the said cheque amount of Rs. 

4,50,000/- (Rupees four lakh fifty thousand) only drew the said cheque 

dated 12.8.11 for the said amount in favour of him, as a result of which 

the said cheque was dishonoured by the banker of the accused and 

returned to his banker, UCO Bank, Tezpur Branch on 18.8.11 without 

encashment with cheque returning memo. It appears that the accused 

drew the cheque intentionally to defraud him despite having “Insufficient 

Fund” in her bank account no. 02440510000052 with UCO Bank, Tezpur 

Branch to honour the cheque. He stated that accused Smti Reetoo Kalita 

has willfully, deliberately and negligently issued the said cheque in favour 

of him knowing fully well that her said cheque would be dishonoured. 

Thereafter, he sent a legal notice dated 22.8.11 through his advocate Sri 

Tushar Kanti Maitra under  registered Post A/D, which was within one 

month from the date of intimation by the bank, to the accused under the 

provisions of sec. 138 of N.I. Act demanding the said dishonoured 
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cheque amount of Rs. 4,50,000/- (Rupees four lakh fifty thousand) only 

with all cost and expenses within fifteen (15) days from the receipt of the 

said legal demand notice and the said notice was duly served on the 

accused on 29.8.11. Even after receiving the advocate notice dated 

22.8.11 by the accused on 29.8.11, accused had not communicated with 

him in regard of the dishonoured cheque and thereby caused great 

monetary harm to him.  

5. He also stated in his affidavit evidence that Ext 1 is his account no. 

02440100002072 with UCO Bank, Tezpur Branch and Ext 1(1) is the 

entries of deposit of Rs. 4.5 lakhs dtd. 25.2.11, and entry of withdrawal 

of Rs. 4.5 lakhs dtd. 25.2.11 in the name of Assam Business Syndicate, 

of which the accused is the proprietor. Ext 2 is the a/c payee cheque no. 

087518 dtd. 12.8.11 for Rs.4.5 lakhs, by the accused and Ext 2(1) is his 

signature. Ext 3 is the bank deposit slip of the cheque in his account. Ext 

4 and Ext 5 are cheque returning memos. Ext 6 is the copy of his 

advocate’s notice dtd. 22.8.11 to the accused demanding payment of the 

cheque amount within 15 days from the date of receipt of the notice, and 

Ext 6(1) and 6(2)  are the signatures of his advocate, Sri Tushar Kanti 

Maitra, which he know. Ext 7 are the two postal deposit receipts dtd. 

22.8.11. Ext 8 is the registered receipt( AD card) of the notice, as 

received by Sri Dibyajyoti Kalita , the husband of the accused, on 

29.8.11, and Ext 8(1) is the signature of Sri Dibyajyoti Kalita.  

6. In his cross-examination, he has stated that he works as contractor in 

PWD, Assam Govt. Building. He stated the he knows the husband of the 

accused and her husband’s name is Dibyajyoti Kalita and Dibyajyoti Kalita 

was a clerk in Sessa Tea Estate. Accused Reetoo Kalita has been 

prosecuted by him in this case as the proprietor of Assam Business 

Syndicate. The said firm has not been made a party in this case. Other 

than the cheque (Ext. 2), he has not filed or exhibited any document to 

show that the accused Reetoo Kalita had taken an amount of Rs. 

4,50,000/- (Rupees four lakh fifty thousand) only from him. He has also 

not filed any document to show that the said cheque was given to him 

for the discharge of loan amount. He denied the suggestion that Ext. 2 

cheque was not given to him in discharge of loan amount. He has not 
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submitted any document to show that he is a businessman and class-1 

contractor. To be qualified as class-1 contractor a completion certificate 

in respect of Govt. Contract Work worth Rs. 50,00,000/- or above is 

required to be submitted. Income Tax return is also required to be 

submitted. He has not submitted any document regarding any payment 

of income tax. He stated that accused person is not his relative or friend. 

Accused person had issued the cheque to me as security. He has also 

filed a case u/s 138 of NI Act, against the husband of the accused 

person. In that case, the amount of money is 6,50,000/- . He stated that 

he had paid the amount of Rs.6.5 lakhs to the husband of the accused. 

Before the refund of Rs. 6,50,000/- , he had paid Rs. 4,50,000/- to the 

accused person. He denied the suggestion that the transaction shown by 

him is not a genuine transaction. He denied the suggestion that accused 

person gave him the cheque of Rs. 4,50,000/- (Rupees four lakh fifty 

thousand) only against the amount Rs. 6,50,000/- taken by her husband. 

He stated that Ext. 2 was issued to him on 25.2.11. He denied the 

suggestion that he has filed a false case against the accused person. He 

denied the suggestion that accused person had returned the amount of 

Rs. 4,50,000/- (Rupees four lakh fifty thousand) only to him by cash. In 

Ext. 2, the cheque amount, date and payee name is typed and not 

written in the handwriting of the accused person.  

7. PW2, Sri Subodip Mukherjee, Asstt. Manager of UCO Bank, Tezpur 

Branch has stated in his examination-in-chief that he has brought the 

account statement of Arup Saikia bearing account no. 02440100002072. 

The account is in their bank in the name of Arup Saikia and another 

account is in the name of Assam Business Syndicate and there is 

proprietor of the said account. He has also brought the account 

statement of Assam Business Syndicate and the said account was 

operated by the proprietor. Ext. 1 is the pass book which is in the name 

of Arup Saikia. He stated that on 25.2.11 a sum of Rs. 4,50,000/- has 

been deposited to the account of Assam Business Syndicate by 

withdrawing the same vide cheque from the account of Arup Saikia. Ext. 

1(1) is the relevant entry in the Ext. 1 pass book of Arup Saikia. He 

stated that as per the statement of account, there is an account in their 
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bank in the name of Assam Business Syndicate, vide no. 

02440510000052. As per Ext. 2 cheque, Smti Reetoo Kalita had drawn a 

cheque of UCO, Bank, bearing no. 087518, dated 12.8.11 on behalf of 

the Assam Business Syndicate in favour of Arup Saikia. Ext. 2 is said 

original cheque and Ext. 2(1) is the signature of the proprietor of Assam 

Business Syndicate, Smti Reetoo Kalita. Ext. 3 is the deposit slip of Ext. 

2. He stated that on 17.8.11, Arup Saikia had deposited the said cheque, 

but the said cheque was dishonoured and on 18.8.11 the said cheque 

was returned through returning memo by informing the fact of dishonour 

of the cheque. Ext. 4 is the return memo of UCO Bank. Ext. 5 is the 

cheque returning memo of UCO, Bank, Tezpur Branch, with seal and 

signature, dated, 18.8.11 showing reason for dishonoured of the cheque 

as limit exceeded than the amount available in the account. The Ext. 5 

has been issued by UCO Bank. Ext. 9 is the certified copy of bank 

account which was in the name of Arup Saikia. Ext. 10 is the certified 

copy of bank account which was in the name of Assam Business 

Syndicate. He stated that the original bank books of Ext. 9 and Ext. 10 

had been maintained regularly by the bank in course of regular banking 

business.  

8. In his cross-examination, he stated that the seal and signature of bank is 

available in Ext. 9 and Ext. 10, but it is not written there that those are 

true certified copy of the accounts maintained in the account. Ext. 9 and 

Ext. 10 are computer generated copies, but it is mentioned specifically 

that the Ext. 9 and Ext. 10 are computer generated documents. He also 

stated that the said Ext. 9 and Ext. 10 were generated from secured date 

system from bank. It is not mentioned specifically in Ext. 9 and Ext. 10 

that these data are digitally secured. The seal and signature of bank is 

available in Ext. 9 and Ext. 10, but below the signature, in Ext. 9 and Ext. 

10, no designation or any name was present. He did not make entry of 

the date of Ext. 9 and Ext. 10 personally. He denied the suggestion that 

Ext. 9 and Ext. 10 are not genuine and admissible documents, as per 

amendment provisions of Evidence Act and Bankers Books Evidence Act.  
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         APPRECIATION OF EVIDENCE: 

9. In the light of the evidence as noted above, certain vital facts have come 

to light. Firstly, the complainant, having a savings account in UCO Bank, 

Tezpur Branch, had deposited a sum of Rs.4.5 lakhs on 25.2.11, in the 

account of Assam Business Syndicate, which also has an account in the 

same bank, vide a cheque. This fact has been asserted by the 

complainant, in his evidence, and has been supported by PW2, Asst. 

Manager, of UCO Bank, Tezpur branch. The Ext 1, pass book of the 

complainant and Ext 1(1) the relevant entry to that effect, supports this 

fact. This assertion of PW1 and PW2 could not be shaken by the defense 

during their cross examination. Hence, this fact has been proved by the 

prosecution side. 

10. Secondly, the accused, Smti Reetoo Kalita is the proprietor of Assam 

Business Syndicate, and that  the said syndicate has an account, bearing 

no. 02440510000052, in the UCO Bank, Tezpur Branch. This has been 

established, not only by the evidence on record, but also by the 

admission of accused, in her examination u/s 313 Cr PC. 

11.  Thirdly, the signature of the accused on Ext 2 cheque, has not been 

disputed by the defense. Although, the accused has denied that she had 

issued any post dated cheque, bearing no. 087518 dtd. 12..8.11 of 

Rs.4.5 lakhs, but no evidence in support of the same has been adduced 

by the defense. Moreover, nothing could be elicited during cross 

examination of PW1, to cast any doubt regarding the validity of the 

signature of the accused on Ext 2.  

12. Fourthly, there was financial transaction(s) between the accused and the 

complainant, in the nature of lending and borrowing.  PW1, in his 

evidence has stated that accused took a loan of Rs. 4,50,000/- (Rupees 

four lakh fifty thousand) only from him on 25.2.11, which he paid the 

same to the accused vide cheque no. 114965, dated 25.2.11. The 

defense side had taken up a suggestion, during cross examination of 

PW1, that the accused had returned the sum of Rs.4.5 lakhs to the 

complainant , in cash.  
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13. The above established facts, are sufficient to raise presumptions  u/s 139 

and u/s 118 of NI Act. Hence, in the light of Sec139 and 118 of NI Act, it 

is presumed that Ext 2, cheque was given by the accused to the 

complainant for the discharge of the debt of the amount mentioned 

therein, and it was drawn by the accused for consideration. 

14. Now, it is to be analysed whether the defense has been able to rebut 

these presumptions or not.  

15. The Ld. defense counsel has argued that the Ext 2 cheque was given 

merely as a security, and was not drawn in discharge of any liability or 

debt. 

16.  It is on record, that during cross examination, PW1 has stated that the 

accused had given the cheque to him as security. But, the important 

issue is whether the debt or liability was in existence, as on the date of 

the post dated cheque. 

17. In this context, Hon’ble Supreme Court, in Sampelly Satyanarayan Rao v. 

Indian Renewable Energy Development Agency Ltd( decided on 19.9.16, 

in Crl. Appeal No. 867 of 2016), has observed that “ we are of the view 

that the question, whether a post dated cheque is for the discharge of 

debt or liability, depends on the nature of the transaction. If on the date 

of the cheque, liability or debt exists or the amount has become legally 

recoverable, the section is attracted , otherwise not” 

18.  In the above case, the loan agreement between the parties has 

described the post dated cheques as security. But, the Hon’ble Supreme 

Court found that as on the dates on the cheques(post dated), the liability 

was existing, even though the expression ”security” has been used in the 

agreement.  

19. In the present case also, the lending of money of Rs. 4.5 lakhs to the 

accused vide cheque no. 02440100002072, has been proved. This fact 

could not be shaken by the defense. The documentary evidence and the 

evidence of PW2, establishes this fact. Even though, the Ext 2 cheque 

was issued as security, but on the date mentioned on it, i.e on 12.8.11, 

the repayment of the loan was due, as per the promise of the accused. 

In fact, the loan became due the moment it was disbursed to the 

accused, who had represented the Assam Business Syndicate.  
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Therefore, in the light of the aforementioned decision of Hon’ble 

Supreme Court, Sec 138 of NI Act would be attracted.  

20. There is nothing in the cross examination of PW1, to cast a reasonable 

doubt as to his veracity. To hold that the date or amount on the cheque 

to be fabricated, as per the suggestion of the defense, it will amount to 

presuming things. As on the face of the cheque, I find no anomally so as 

to doubt the prosecution’s case No evidence has been adduced in 

support of the suggestions of the defense side. Further, the accused in 

her examination u/s 313 Cr PC, has denied giving any post dated cheque 

of Rs. 4.5 lakhs. But the defense did not specifically disputed the 

signature on the cheque, during cross examination of PW1 or by 

adducing any evidence. On the other hand, the defense has taken up a 

suggestion that the amount of Rs. 4.5 lakhs had been returned by the 

accused in cash. Hence, there are inconsistencies in the approach of the 

defense.  

21. It is not material that income tax return has not been filed or that no 

document to show that the cheque was given in discharge of the loan 

amount has been filed by the complainant. The established facts of the 

case, clearly, give rise to the presumption u/s 139 of NI Act and the 

defense could not rebut this presumption. 

22. Hence, the Point no. (a), has been proved by the prosecution, beyond 

reasonable doubt.  

Point (b) and (c): 

23. PW1 has stated in his evidence that he had presented the Ext 2 cheque, 

in his bank on 17.08.11, and the date mentioned on the cheque is 

12.08.11. Hence, the cheque was presented for payment within the 

period of validity of the cheque. This fact was no disputed by the defense 

during cross examination of PW1. This assertion has also been 

corroborated by PW2, who is the Asst. Manager of the said bank. 

Moreover, Ext 3, deposit slip, also speaks the same. Hence, there is no 

doubt that the cheque was deposited in the bank for payment within the 

period of the validity of the cheque.  

24. Likewise, Ext 5, which is the cheque returning memo, shows the fact that 

the cheque was returned dishonoured on the ground that the amount 
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mentioned in the cheque exceeded the arrangement for fund available in 

the account of the accused. PW1 and PW2 have asserted the same, 

which supports the prosecution’s case. The assertion of PW1 was not 

disputed by the defense in his cross examination either. Hence, it is 

proved that the cheque was dishonoured because the amount exceeded 

the arrangement of fund in the account of the accused.  

Point (d)  

25. PW1 has asserted in his testimony that he had sent the notice on 

22.8.11, and Ext 5 shows that the bank had informed the complainant 

about the dishonor of the cheque on 18.8.11. The Ext 7, which is the 

postal receipt, shows that the notice, vide registered letter, was sent to 

the accused on 22.8.11, and the AD card, Ext 8, shows that the said 

notice was received by the husband of the accused, on her behalf on 

29.08.11. Moreover, the accused, in her examination in chief, has 

admitted that she had received the said notice. Likewise, Ext 6, the 

notice shows that the complainant had brought the fact of dishonor of 

the cheque to the knowledge of the accused and made a demand for 

payment within 15 days of its receipt. All these facts prove that the 

complainant had made demand for payment of the said amount of 

money by giving a written notice to the accused within 30 days of the 

receipt of information by him from the bank regarding the return of the 

cheque as unpaid. 

Point (e): 

26. The PW1 has asserted, in his evidence, that the accused did not make 

the payment of the cheque amount of Rs.4.5 lakhs. In the cross 

examination, it was merely suggested that the accused had paid the 

amount of Rs. 4.5 lakhs to the complainant in cash, which has been 

denied by the complainant(PW1). The inconsistency in the stad taken by 

the defence comes to light, when, on the other hand, the accused took 

plea that she had taken a loan of Rs2 lakhs, which she had already paid. 

No evidence has been led by the defense to show that the accused had 

made any payment of Rs. 2 lakhs or 4.5 lakhs. The accused has stated, 

in her examination u/s 313 Cr PC, that the complainant had withdrawn 
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the money of Rs 2 lakhs, but no documentary evidence has been 

adduced by the defense, in this regard.  

27. Hence, it is also established that the accused has not made the payment 

of Rs. 4.5 lakhs, within 15 days of the receipt of the notice.  

28. In the light of the above, I am of the considered view that all the 

ingredients of Sec 138 of NI Act, are proved, beyond reasonable doubt. 

Thus, the prosecution has been able to prove that the guilt of the 

accused, Smti Reetoo Kalita u/s 138 of Negotiable Instruments Act, 

beyond reasonable doubt. Accordingly, the accused is convicted u/s 138 

of Negotiable Instruments Act. 

29. Considering the facts of the case and nature of the offence , where 

credibility of business transaction by means of negotiable instrument is in 

issue, I am not inclined to extend the benefit of Probation of Offenders 

Act to the accused. 

30. Heard  on the point of sentence. 

31. Considering the facts and circumstances of the case and the fact that 

nothing adverse has come to the notice of the court in respect of past 

conduct of the accused concerning any other offence of cheque 

dishonour , I am of the view that imposition of fine will meet the ends of 

justice. Hence, I sentence the accused to  pay a fine of Rs.6 lakhs/-

(Rupees Six Lakhs only), which is inclusive of the cheque amount and a 

lump sum interest amount, i/d R.I. for 6(six) months. The entire fine 

amount shall be paid to the complainant as compensation.  

32. The judgment is pronounced in the open court on this  05th    of January, 

2018. The judgment is prepared under my hand and seal of this Court. 

33. The case is, accordingly, disposed of. 

 

 

                                                       (K.K. Sharma) 
                                               Addl. CJM, Sonitpur, Tezpur 
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LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION: 

Ext1: Bank Pass Book 

Ext2: Cheque bearing No. 087518 

Ext.3: Bank Deposit Slip 

Ext.4: Forwarding to the Cheque Returning Memo, to the complainant. 

Ext.5: Cheque Returning Memo 

Ext.6: Notice 

Ext.7: Postal Receipt 

Ext.8:AD Card 

Ext. 9: Certified copy of statement of account of the complainant. 

Ext. 10:Certified copy of the statement of account of Assam Business Syndicate. 

Documents Exhibited by Defense:  NIL 

 

                                        (K.K. Sharma) 
                                            Addl. CJM, Sonitpur, Tezpur 

 

 

 

 


